Addl Commissioner,Tribal Development

& Ors.

Civil Appeal No. 5854 of 1994
(Arising out of SLP (Civil) No.14767 of 1993)

K. RAMASWAMY &

Vraaws

. VENKATACHALA, JJ.

e

Dt 02-05-1994.
CONSTITUTION OF INDIA, 1930

Article 342 read with Article 366 (25) -
Presidential Notification of 1550 declared
“Mahadeo Koli”’
Iield - Assumption of the Division Bench
ef High Court in Subbash Ganpatrao
Kabade’s case that Mahadeo Koli was
recognised for the first time in 1976 under
Amendment Act 1976 as Scheduled tribe
is not relatable to reality.- Kolis a back-
ward class are fishermen by caste and pro-
fession and are other Back Ward Classes -
Cancellation of social certificate by execu-
tive magistrate and Scrutiny Committee
held to be legal - Claim of Scheduled Caste
status by a Hindu Koli and its ailotment
held to be frandule
pendence entries in school certificate of the
father of the appellants bear great proba-
tive value wherein he declared himself to
be “Iindu Koli’” - These entries positively
belie the ciaim of his social status as sehed-
uled tribe - g:‘;incd by s?stcrs
to Medical Colicee and Dental College o

D

Admission

as .a scheduled tribe --

ntly claimed - Pre inde-
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the standing o
scheduled trit
Order - Stzias c
having completed her studies allo
appear in the exam while Miss M d
cannot continue her studies with social
tus as Scneuulpd Caste.- ?mceu to be
followed iIn scrutiny of social status ai
Scheduled Castes annd Trikes outline
detail and State Governments direc ;
.sce that these 5eneﬁts of genuine perso*zs-‘}t‘j-f
are not defeated by unscrupulors persons, -
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Itis obvious that Judicial Mo gistraie has.
no jurisdiction to issue caste certificate and it is-
a void certificate. The entries in the school -
certificate of the Jather of the appellants, Laxman’ &
Patil, being pre-independence period, it bears
“‘oreat probative value'' wherein he declared
himself to be ‘‘Hindu Koli’i which is now
recognised as a backward rlms The caste-
affirmationcertificate issued by the
Association’’ consists of f these very communiﬁes
who seek to get the status as Scheduled Tribes. it
also does not, therefore, bear any probativ
vaiue. [Para 4]

On the basis of the information fur
nished by the father of the appellants cnd the
anthropological and ethnology findings in that,
behalf, the Addl. Commissioner, in our viei
rightly, held that an argument of social medility
and modernisarion often alluringly put-forth ’Oi
obviute the need to pass the affinity test is orlyC’
convenient plea to get over the crux of f!‘u
guestion. [Para 5] ’

The Mahadeo Koli a Scheduled Tribe
declared in the Presidential Notification 1”50",
itselfis a tribe and is riot a sub-caste. It is G hill
tribe, may be like “‘Koya'’ in Andhra Pras esh. i
Kolis, a backward class, are fishermen by casie -,
and profession and reside mostly inMahar rashird
coastal area. Kolis have different sub casies:
Mahadzeo Kolis reside in hill regions, agrictt
ture, agricultural labour and gatherin 00”'/1’“"“

Jorest produce and sale thereof Is thell
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gvocation. Therefore, the canceilation of the
“socicl certificafe issued by the concerned Execu-
tive Magistrates by the Scmhny Commiltee was
.,;]ﬁoai 'Para 5]

it is ﬁz fher cam‘era’ed that Suchita has
ompleted her final year course of study. Madhuri
s in midwayand that, therefore, justice demands
hat their education should not be dislocated with
he denial of the social status as Scheduled
Tribes. The sheet anchor for the counsel's argu-
ment is the judgment of the Division Bench of the
Bombay High Court in Subhash Ganpatrao
Kaobade’s case. We find no force in the conten-

1t is common knowledge that endeavour
of States to fulfill constitutional mandate of
upliftment of Scheduled Castes and Scheduled
Tribes by providing for reservation of seats in
: educanonal institutions and for reservation of
Zposts and appointments, are sought to be denied
~to them by unscrupulous persons who come
“forward to obtain the benefit- of such reserva-
tions posing themselves as persons entitled to
such status while in jact desentitled 1o such
status. The case i harid is a clear instance of
such pseudo status. Kolis have been declared to
b_e OBC in the State of Maharashtra being fish-'
ermen, in that their avocation is fishing and they
live mainly in the coastal region of Maharashtra. '
Mahadeo Kolis are hill tribes andit is not a sub-
caste. Even prior to independence, the
Maharashtra Govt. declared Mahadeo Koli to be
iminal tribe as earlier as May 29, 1933 in
serial No.15.in List I thereof. In 1942 resolution
in serial No.15 in Schedule B of the. Bombay
resolution Mahadeo Koli tribe was notifiedasa’
Scheduled Tribe. It was latér amended as.serial -
No.13. In the Presidential Scheduled Castes/
Schea’uled Tribes Ora’er 1950, itwas reiterated.
,:A slight modzf ication was made in that behalf by
the Presidential Notification dated October 29,
1956, In 1976AmendmentAct there is no sub-
“Stantial change “except removing the area re-
striction. Thus Mahadeo koli, a Scheduled Tribe
continued to be a Scheduled ATrzZ?e even afler
independence. The Presidential Notification 1950
also does reeogn“z"se bypublic notification of their

ommissiones, Tn
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status as Scheduled Tribes. The assumption of
the Division Bench of the BorrbbyHi gh Couriin
Subhash Ganpatraa Kabade's
Mahadeo Koliwas recognised for thefirsttimein
1976 under Amendment Act, 1976, as Scheduled
Tribe is not relatable to reality and an erroneous
assumption made without ariy attempt to investi-
gate the truth in that behalf. Presidential decla-
ration, subject to amendment by the Parliament
being conclusive, no addition toit or declaration
of castes/tribes or sub-castes/parts of or groups
of tribes or tribal communities is permissible.
[Para 9] ’

The fathe}' of the appellant has failed to

satisfy the crucial affinity test which is relevant

and germane one. On the other hand the entries
in his schooland college registers as Hindu Koli
positively belies the claim of his social status as
Scheduled Tribe. [Para 10}

This school recosd, comparatively, is’

not only oldest but it being the record pertaining
to candidate’s father's admission to school prior
to independence, it carries greatest prodative
evidentiary velue. Thé caste of ise person, as
stated earlier, is determined on the basts of the
caste of their parents, basically for the reasons
that the caste is acquired by birth. When the
School recordof the candidate s father shows his
caste as Koli, the documents which the candi-
dates have produced (documents quoted at

Sr.Nos.3, 5108, 11, 13to 16) showing their caste”
as Mahadeo Koli cannot be reliedupon. All these
‘documents furnished by the canaza'a‘e.. are those

manipulated and Jabricated with to kriock of the

seals in educational institutions defrauding the

true Scheduled Tribes to their detriment and

deprivation. As the school record of the -
candidate’s father shows his caste as ‘Koli’; the ‘
caste certificates which have been issued to the

appellants and their relatzves by the Executive

Magistrate, -Greater: Bombay (Documents al
 SI.Nos.9, 10, 12, 17 to’ 19) are wzthoutproper 7_
enquiry arn dmvesnoarzon besza’es bemg without

]unsdvcnon Its relterahor in Serwce record
woiild not carry any crea’zbzllry ora gro.md fo

accept the caste as Scheduled Tribe. The caste -
: cerffcate zssued by Samaj bezng self-serving

case, that.



S5.C. 490 JUDGEMENTS TODAY 1994 (5)
and subject to scrutiny, they cannot be held fo be The Courtissued detailed directions are

conclusive proof to determine the caste claim.
The finding recorded by the Commitiee is based
on consideration of the entire material fogez‘her
with sociological, anthiropological and ethno-
logical perspectives which Mahadeo Kolis enjoy
and of the OBC castes and sub- caste offhe Kolis.
[Para 11]

In Subhash Ganpatrao Kabade'’s case,
the approach of the Division Bench of the High
Court appears to be legalistic in the traditional
mould totally oblivion of the anthropological
-and ethnological perspectives andrecorded their

- findings with unwarranted strictures on the
“‘approach rightly adopted by the Scrutiny Com-"

mittee and the Addl. Commissioner to be
“(funny)’’ “‘obviously incorrect’’ and ‘‘queer
reasoning’’. Admittedly the petitioner therein, in
days preceding the Constitution, described him-

'~ selfin the service book as well as school leaving

certificate as a Hindu Koli. The High Court also
found that they were backward class but pro-
ceeded on the erroneous footing that Mahadeo
Koli was introduced for the first time through
1876 Amendment Act and that, therefore, they
were the genuine Scheduled Tribes entitled to the
benefits. In view of the above, we cannot help

~ holding that the reasoning of the High Court is

wholly perverse and untenable. [Para 11]

The admission wrongly gained or ap-
pointment wrongly obtained on the basis of false
social status certificate necessarily have the ef-

fect of depriving the genuine Scheduled Castes or

Scheduled Tribes or OBC candidates as enjoined
in the Constitution of the benefits conferred on
them by the constitution. [Para 13]

1t is the parent or the guardian who_:may .

play fraud claiming false status certificate. Itis,
therefore, necessary that the certificates issued
are scrutinised at the earliest and with utmost
expedition and promptitude. For that purpose, it
Is necessary to streamline the procedure for the

issuance of a social status certificates, their

scrutiny and their approval, which may be the

Jollowing:

: ﬁzlse plea was put-forth for the social statu
ST. Amendment Act, 1976, which is later foun
- ations can come to his rescue. Nor the plea

“estoppel is germane to the beneficial consti
- fional concessions and opportunities given [0 th

the procedure and directed that in case, the

certificate obtained or social status claimed is

found to be false, the parent/guardian/the candi-

date should be prosecuted for making false claim.
If the prosecution ends in a conviction and sen--
tence of the accused, it could be regarded as an:
offence involving moral turpitude, disqualifica-:
tion for elective posts or offices under the Stat
or the Union or ~élections to any local boa’y
legislature or the Parlzamen! {Para 13] :

Sz’nce this procedure could be fair‘an
Jjustand shorten the undue delay and also preven
avoidable expenditure for the State.on the edii
cation of the candidate, admz‘z‘z‘ed/appointedo_
Jfalsesocial status or further continuance therein,
every State concerned should endeavour-to gw
effect to it and see that the constitutional objec
tives intended for the benefi fan.d advancement o
the genuine Scheduled Castes/Scheduled Tribe
or backward classes, as the case may be are no
defeated by unscrupulous persons. [Para '14]

A party that seeks equity, must come wzt
clean hands.” He who comes to the Court wzt
false claim, cannot plead equity nor the cour
would be justified to exercise equity jurisdicti
in his favour.- There is no estoppel as no promis
of the social status is made by the State whel

recognisedanddeclared by the Presidential Orde
under the Constitution as amended by the SC

to be false. Therefore, the plea of promiss
estoppel or equity have no application. Whenl
is found to be a case of fraud played by.
concerned, no sympathy and equitable consider:

genuine tribes or castes. Courts-would be ¢
cumspect and vary in considering such ¢ases
[Para 16] :

Suchita secured a false social stafis::
certificate and orders of the court are used 1o
gain admission. The judicial process is made 4s¢
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of secure admission. She continued her studies
. ihereafter pending scrutiny of her status certifi-
=, cate. Nodoubttherewasa delayon the part of the
o Scrutiny Committee in the disposal of the claims
andwe donot find any record to scanthe reasons
for the delay. Suffice to state that her parents
};aveput her under a cloud as to her social status.
Btitas seenfromthe facts a course of conduct was
adopted by her parents to gain admission on the
claim which is ‘now found to be false. Parents
misconduct visits the children also manya nme;

study except to appear for the final year as
contended for her and nothing more is to be done
in the situation for her to complete her course of
study. Wedirect the Principal to permit her tosit
for the final examination. [Para 17] But for the
fact that she has completed the entire course
except to appear for the final examination, we
would have directed to debar her from prosecut-
ing the studies and appearing in the examination.

In this factual situation no useful purpose would
be served to debar her from appearing for the
examination of finalyear M.B.B.S. Therefore, we
uphold the cancellation of the social status as
Mahadeo Koli fraudulently obtained by Km.
Suchita Laxman Patil, but she be allowed to
appear for the finalyear examination of M.B.B.S.
course. She will not, however be entitled in

lent social status as Mahadeo Koli. However,
this direction should not be treated and used as
a precedent in Juture cases to give any similar
directions since the same defeats consm‘unonal
goals [Para 18]

As'regards Madhuri though she is in
midway of her studyinB.D.S. inthe gnd ofsecond
-year, she cannot continue her studies with her
social status as Mahadeo Koli, a Scheduled
Tribe and the concessions which she might have
got on that.account. If she was eligible for
obz‘ammg admissionas a general candidate she
may continue her studies. Therefore, we uphold
the cancellation and confiscation of her and of
'Suchzta of social status as Mahadeo Koli or-
o dered by Scrutiny Comzrrttee and affirmedby the
L ord, prpellafeAu[hom‘yandt]zaz oft}veHIgh
“Coiirs in‘that. beha/f SZ:D]@Cf - to.the. abov

However, she has now completed the course of :

future for any benefits on the basis of the fraudu-

- the time for her admission “was running

J.] S.C. 491

. Ramaswamy,

modifications, the appeal is dismissed but with-
out costs. [Para 19]

K. RAMASWAMY, J.:
1. Leave granted.

2. The appellants are Suchita and
Madhuri, daughters of Laxman Pandurang
Patil. Their grand father was Panduranga
Patil. Laxman Patil was admitted in the
school in the year 1943. In his school ad-
mission register and his school and col-
lege certificates his caste was shown as
“‘Hindu-Koli’’. Suchita had applied
through her father, Laxman Patil to the
Tahsildar, Andheri on November 30, 1989
for issuance of caste certificate as
“Nmadco Koli’’ a Schedule Tribe. The
"Sub-Divisional Officer, Bombay Sub-ur-
ban Dist. by his proceeding dated June 22,
1989 refused to issue caste certificate.
sought for by Ms. Suchita and informed
her that she was not a Scheduled Tribe
““Mahadeo Koli’. She filed an appeal be-
fore the AddL Commissioner, Konkan Di- :
vision, Bombay.. As she had applied. for .
admission into the M.B.B.S. course and

out, she filed Writ Petition No.3546.of
1990 in the High Court to direct the Add :
Commissioner to dxsposc of her appcal zmd
to further direct to the Dean of D.Y.C.
Naik Medical College. to permit her to ap-
pear for interview and admit her in the
college if she was found fit. It is not in.
dlsputc that she filed a copy of the Judg—i
ment in Subhash Ganpatrao Kabade v.
State of Maharashtra [Writ Pctmon
No.438 of 1985], wherein "Koli” was held
to be "Mahadeo Koli’, before the Addl.
Commissioner and also in the High Court.
Because of the directions of the High Court

;_.‘;shc was admxtted in the M.B. B.S. course
»_.k'and she 1S’

contmumg her studzes Thc
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Addl. Commissioner directed the Tahsildar
10 issue the certificate and accordingly is-
sued to Miss Suchita the certificate as
Séheduled Tribe. Miss Suchita applied to

. the Verification Committee for confirma-

" tion of her status as Scheduled Tribe.
- Madhuri applied for the issuance of Sched-

uled Tribe certificate before the Divisional

- Executive Magistrate, Greater Bombay, en-

closing the order passed by the High Court

"in’ Writ Petition No.3516 of 1990, dated

’Decembcr 4, 1990,

in favour of her sister

Suchlta which was issued on August 23,

£ :‘1990 declaring her status to. be ‘“Mahadeo

Kol >’ and then she got the admission mto

“BD.S. in the year 1992.
appuba to the vc’:rluuauOu \./Uuuuxu.»v 10T
. confirmation. The proceeding by the Veri-
- fication Committee was jointly conductcd
“into the claims of the appellants, initiated
“on r‘everr‘bpr 8, 1989, the father of the
“appellants was called upon to furnish in
' the prescribed form the detailed informa-
tion regarding his family back ground, an-
- cestry; and anthropology of ““Mahadeo
© Koli”*, Scheduled Tribe, to verify the ve-
racity of his claim of status as S.T.

hcreaﬁer she

%1 o fAr

| 3. Mahadeo Koli was declared to be

a Scheduled Tribe by Bombay Province
as early as 1933 and the President of India
declared in 1950 under Art.342, in con-
sultation with the. Govt. of Bombay
(Maharashtra) and as amended from time
to time. Laxman submitted the particu-
lars alongwith his school and college
certificates, Junior College Certificate and
school certificates of the appellants, the
certificates of his sister and appellants’
maternal aunt, Jyotsana Pandurang Patil
dated March 3, 1978 and maternal uncle
Ralakrishna Pandurang Naik dated Octo-

‘ber 22, 1954 and a statement by the Caste

Association. The Committee in their order

JUDGEMENTS TODAY

-(thclr claim for that social status was ac-:"

‘cates issued by the respective Exccutwc

‘ternal uncle, was ffom a Magistrate, °
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dated June 26, 1992 considered the entire
evidence placed before them, the particu-
lars furnished by their father in the
proforma on their ancestry and other an-
thropological particulars and after hear-
ing their counse¢l, found that the appel-
lants are ‘‘Koli’’ by . caste which is
recognised as Other Backward Class, ie. °
0.B.C. in the State-and that they are nof .
‘Mahadeo Koli’, the Scheduled Tribe and -

cordingly declared untenable: The certifi-

Mac;s'rratcs WEre . cancelled and conf‘ 1s-
cated. Their appeal prowdcd under the -

Rules too was heard by the Addl. Com- "
missioner in PQCTP AnnPQ] No. ]] nf' 1092 -

who by an elaborate ordcr dated April 30,
1993 found that the certificate issued in :
favour of Balakrishna Pandurang Naik, ma-.-

Greater Bombay, who had no jurisdiction -
and was issued sccial status certificate .
without proper scrutiny. The certificate |
issued to Jyotsana by the Judicial Magis:
‘trate was on the basis of the school leav-
ing certificate, ration card etc. and that, -
therefore, it does not provide any proba-
tive value to their status as Scheduled -
Tribe, the entries in school and college "
certificates of the appellants are not con:
clusive.

4, It is obvious that Judicial Magis
trate has no jurisdiction to issue caste ccr.
tificate and it is a void certificate. The™
entries in the school certificate of the fa-*
ther of the appellants, Laxman Patil, being
pre-independence period, it bears ‘‘greal
probative value’® wherein he declared him-
self to be ‘‘Hindu Koli’” which is now
recognised as a backward class. The caste-
affirmation certificate issued by the Samaj
“‘Caste Association” consists of these Very

REE)



" communities who seek to get the status as
Scheduled Trbes. It also does not, there-
fore, bear any probatwc value. School cer-
tificates and col‘ege certificates in favour
of the appellants-are the subject of en-
qmry, thcrcforc: do not bear any value and
’mdepcndent fhclr status is to be consid-

The Committee as well the Addl.
ommissioner relied upon a report of ex-
pert committee which had gone into the
socxologlcal anthropology and ethnology
of the Scheduled Tribes including
Mahadeo Koli’” which formed the basis
f r the proforma questlonnalre prepared
by the Government and as given to and
iswered by the father of the appellants.
On the basis of the information furnished
by the father of the appellants and the an-
thropologxcal and ethnology findings in
that behalf, the Addl. Commissioner, in
r view rightly, held that an argument of
social mobility and modernisation often al-
uringly put-forth to obviate the need to
pass the affinity test is only a convenient
plea to get over the.crux of the question.
Despxte the cultural advancement, the ge-

encratxon and no one could escape.or for-
get or get them over. The tribal customs

lities and are still being maintained and
' eservecl Thelr cultural advancement to

gressed but they would not be oblivion to
rignorant of their customary and cultural

! ership of a’ pamcular tribe. The Mahadeo
“Koli a Scheduled” “Tribe declared in the
“Presidential Notlfcatxon 1950, itself is a
tribe and is not a sub- ~caste. It is a hill
tribe, ‘may be like - “Koya
Pradesh Koli is, a bacl'ward class are fsh—

re peculiar. to ¢ach tribe or tribal commu- .
ome extent may be’ modcmxsed and pro-l

ast to establlsh thcu‘ afﬁmty to the mem-

1n Andhra _
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ermen by caste and profession and reside
mostly in Maharashtra coastal area. Xolis
have different sub castes.” Mahadeo Kolis
reside in hill regions, agriculture, agricul-
tural labour and gathering of minor forest

‘produce and sale thereof is their avoca-

tion. Therefore, ‘the cancellation of the

- social certificate issued by the concerned

Executive Magistrates by the Scrutiny
Committee was legal.

6.  The appellants’ Writ Petition
No.1849 of 1993 was dismissed by the

‘Division Bench by 1ts Order dated August

17, 1993 with brief reasons. Sri Ganesh,

the learned counsel for the appellants con- ~ 7
tended that in the affidavit filed by the.

appellaﬁt’s father befole the Verinomiou

stances in whxch_ he camcvto bc descnbed
himself as Hindu Koli.

the first time in 1976 under the Scheduled
Castes Scheduled Tribes Amendment Act,

1976, Mahadeo Koli was introduced as a

Scheduled Tribe in the State -of

Maharashtra. The certificates issued to.the .
maternal uncle Balakrishna Naik s -
Mﬁhadeo Koli in-the year 1954 and en--
tries in his service record and to matcrnal ¥ A

aunt Jyotsana in the year 1979 probabahsc
the otnission to dCSCI‘le Laxman Patil as

ahadeo Kol though they, as'a fact, bc—:
long to Scheduled Tribe. In the school reg: e

isters the appellants had cnjoycd the status

as Scheduled Tribe which provides proba- |
tive value. The committee, the Addl. Com-

missioner and the High Court had not ap-
preciated the evidence in proper perspec-
tive before declining to confirm the social
status of the appellants as Schedulcd Tribes
and the High Court ought to have gone

into these aspects as was done in Subhash -

Ganpatrao’s case. It is,forthér contended

Prior to 1950, there
was no necessity to describe sub-caste. For




pyo'mscs to secure to every citizen social
- and economic justice, equality of status
,nd of opportunity assuring the dignity of
g the individual. The Scheduled Tribes are
; - inhabitants of intractable terrain regions of
~ the country kept away from the main
stream of national life and with their tradi-
tional moorings-and customary beliefs and
ijracticcs they are largely governed by their
own customary Code of Conduct regulated
from time to time with their-own rich cul-
tural heritage, mode of worshin and cul-
tural ethos. The Constitution guarantees to
them who are also Indian citizens of equal-
ty before law and the equal protection of
aw. Though Arts.14 and 15(1) prohibits
discriminafion among citizens on certain
grounds, Art.15(4) empowers the State to
make special provisions for advancement
of Scheduled Castes and Scheduled Tribes.
Art.16(1) requires equality of opportunity
o all citizens in matters of appointments
o an office or a post under the Union or a
State Govt. or public undertakings etc. But
Art.16(4) empowers the State to make pro-
vision for reservation of appointments or -
osts in favour of classes of citizens not
dequately represented in the services un-
ler the State. Art.46 enjoins the State by
mandatory langtiage employed therein, to
romotc ‘with speCIal care the educational
or economic interest of the Scheduled
ribes and Scheduled Castes and to pro-
e€ct them from ‘social injustice’ and ‘all
orms of exploitation’. Art.51A(h) enjoins
very citizen to devélop scientific temper,
umanism-and the spirit of inquiry and
cform. Again Art.51A(h) requires every
itizen is strive towards excellence in all
.>Spheres of1nd1v1dual and collective activ-
“ity so that the nation constantly rises to
higher levels of endeavour and achieve-
ment. It is, therefore, a fundamental duty
of every citizen to develop scientific tem-
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per and humanism and spirit of inquiry to
reform himself in his onward thrust or his
strive to improve excellence in all spheres
of individual and collective activity. Since
the Scheduled Tribes are a nomadic class
of citizens whose habitats being generally
hilly regions or forests, results in their stay-
ing away from the main-stream of the na-
tional life. Therefore, the State is enjoined

under our Constitution to provide facili-.

ties and opportunities for development: of

their scientific temper, educational ad-

vancement and economic improvement so

that they may achieve excellence, equality

of status and live in dignity. Reservation
in admission to educational institutions and
employment are major State policies to ac-
cord to the tribes, social and economic jus-
tice apart from other €Cconomic measures.
Hence, the tribes, by reasof ¥6f States’

policy of reservation, have been | given the’

exclusive right to admission into educa-

tional institutions or exclusive right to-.em-

ployment to an office or post under the

State etc. to the earmarked quota. For

~-availment of such exclusive - rights by citi-

zens belonomg to tribes, the President by
a. ‘Notification’ specified the Schcduled;"""
Tribes or tribal .communities or parts or-
groups oftr‘bcs or tribal communities SO

7

RN

as to entitle: .them to avail of such exclu- T

‘sive rights. The Union of India and the
State Governments have prescribed the

procedure and hés entrusted duty and re- .

sponsibility to Revenue officers ofgazcttcd

cadre to issue soc1al status’ cemﬁcatc af-
ter due verlﬁcmon It is common knowl-
edge that endeéavour of States to fulfill con-

stitutional mandate of uplifiment ofSchcd-'
uled Castes and Scheduled Trlbesby.-pro-‘

v1dmo for rcservatlon of seats in duéa-
tional institutions and for reservatl n:

posts and appointments, are SOUOht to: bc
denied to them by unscmpulous pcrsons
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that Suchita has completed her ”mai ycar
course of study. Madhuri is.in mxdway and
that, therefore, jLSUCC ‘demands that their
education should not be dislocated with

‘the denial of the social status as. Schcd-

uled Tribes. The sheet anchor for the
counsel’s argument is * the Judgmcnt of
the Division Bench of thc Bombay High

Court in’ Subhash Ganpatrao Kabade’s
" ‘case. We find no force in the contentions.

. 7. From the counter affidavit filed by
. the State which has not been disputed by
;" filing any rejoinder and " as is borne out
. from the public Notification issued by the

President in the year 1950 in exercise of
the power under Art.342 read with
Art.366(25). of the Constitution that
Mahadeo Koli is declared as a Scheduled
Tribe. Art.366(25) defines Scheduled
Tribes, as meaning such tribes or tribal
communities or parts of or groups within
such tribes or tribal communities as are
declared under Art.342 to be Scheduled
Tribes for the purposes of the Constitu-

tion. Art.342 gives power to the President

to specify the tribe with respect to any State
or.Union territory, after consultation with
the Governor where it is a State, by pub-
lic notification, specify the tribes or tribal
communities or parts of or groups within
tribes or tribal communities which shall,
for the purposes of the Constitution, be
deemed to be Scheduled Tribes in relation
to that Staté or Union territory, as the case
may be. '

8. In Marri Chander Shekhar Rao v.
Dean, Seth G.S. Medical College & Ors.,
1990(3) SCC 130, this Court declared that
subject to the law made by the Parliament
under sub-s.(2) of 5.342, the tribes or tribal
communities or parts of or groups within
tribes or tribal communities specified by

IUD GEMT:NTS TODAY :

Vfather of one Chander Shekhar Rao wh

which is recognised as a backward class
'His' father obtained a certificate from the

PR

e e
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“the ?re&dem by a public notification shaj]

be final for the purpose of the Constitu-

tion. Thcy are the tribes in relation to that -
State or Union territory and that any tribe
or tribes or tribal communities or parts of
or oroups ‘within such tribe-or tribal com-
munities, not spec1ﬁed therein In relation:
to that state, shall notbe Scheduled Tnbesf
for the purpose “of the Constitution. Th

hailed from Tenall in. Guntur Dist..
Andhra Pradesh is a Scttxbalua by 033.:

Tahsﬂdar Tenali that he bclonged—to
Scheduled Tribe and had got an a
pointment in a public undertaking
Bombay. On the basis of social status c
tificate obtained by his father and entrie:
in service record of his father, he applied
for admission into. medical college.
Scheduled Tribe. When he was not admit
ted, he filed the writ petition in this Cou;
under Art.32 seeking a declaration tha
Settibalija though was not declared to b
Scheduled Tribe in Mazharashtra it was,
Scheduled Tribe for the purpose of
Constitution and that he was entitled
the admission into the medical college,
the basis of his social status as 2 Sched
uled Tribe. This Court did not uphold
contention. This court held that the decla
ration by the President by a public notifl
cation in relation to a State in consultatio
with the Governor of that State is concl
sive and court cannot give such a declara
tion.. The same view was reiterated b
anothcr Constitution Bench in Action Com-=:
mitiee on issue of Caste Certificaie OfSCS‘
and STs in the. State of Maharashtra V-
Union of India & Ors., decided on July
18, 1994 in W.P.No0.898/90. ‘

9. The Preamble to tfxe Constitutioﬂ
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who come *orwald to obtain the beneﬁt
of such reservations posmg themselves as
persons entitled to such status while in fact
. desentitled to such status: The case in hand
is a clear instance of such pseudo status.
Kolis have been declared to be OBC in
the State of Maharashtra being fishérmen,
in that their avocation is fishing and they’

" ’live mainly in the coastal region of
-~ Maharashtra. Mahadeo Kolis are hill tribes.
- and it is not a sub-caste. Even prior to -

.. independence, the Maharashtra Govt. de- -

clared Mahadeo Koli to be criminal tribe
.. as carlier as May 29, 1933 in serial No, 15

"4in List II thereof. In 1942 resolution in
serial No.15 in Schedule B of the Bombay
* resolution Mahadeo Koli tribe was noti-
fied as a Scheduled Tribe. It was later
amended as serial No.13.
dential Scheduled Castes/Scheduled Tribes
Order 1950, it was reiterated. A slight

modification was made in that behalf by

the Presidential Notification dated Octo-
ber 29, 1956. In 1976 Amendment Act
there is no substantial change except re-
moving the area restriction. Thus Mahadéeo
koli, a Scheduled Tribe continued to be a
Scheduled Tribe even after independence.
The Presidential Notification 1950 also
" does recognise by public notification of
their status as Scheduled Tribes. The as-
sumption of the Division Bench -of the
Bombay High Court in Subhash Ganpatrao
Kabade’s case, that Mahadeo Koli was
recognised for the first time in 1976 under
Amendment Act, 1976, as Scheduled Tribe

is not relatable to reality and an erroneous

assumption made without any attempt to
investigate the truth in that behalf. Presi-
dential declaration, SUb_]CCt to amendment
by the Parliament being concluswc no ad-
dition to it or declaration of castes/tribes
or sub-castes/parts of or groups of tribes
or tribal communities is permissible

.TUD GEMENTS TODAY

‘tus of the-people 1 inclusive of the school or
'collcgc records, as the then census rul

'of dissipating its incursion it is being nee

"In the Presi-

tries 'in "the public records or school’

“time and the certificates are issued on

“status was declared a Koli by caste ¢

‘vious after-thought. °

i
1994 (%)

10.  The entries in the school register

‘preceding the Constitution do furnish great .

probative value to the declaration of the
status of a caste. Hierarchical caste’ stratx?:
fication of Hindu social order has its’ r
flection in all entries in the public records
What would, therefore, depict the caste s

insisted upon. Undoubtcdly, Hindu s
order is based on hlf:rarchy and cast
one Qf the predominant factors dunng
constjtution period. Unf?)rtunatcly insteag

lessly accentuated, pcrpctratcd and stratx
fication is given legitimacy for selfish ends’:
instead of being discouraged and oufan

end by all measures, including adm1mstra :
tive and legislative. Be it as it may, peopi_'
are identified by their-castes for one or th'
other is a reality. Therefore, it is no won
der that caste is reflected in relevant en

_college admission register at the rclcvan

basis. The father of the appellants admit
tedly described himself in 1943 and the
after as a Hindu Koli. In other words_‘hl

Hindu by religion. Kolis are admitte
OBCs. His feigned ignorance of th
ancestryis too hard to believe. The ay
ment in the affidavit that the entries Wé"
mistakenly made as Hindu Koli is an.
The anthropologl
moorings and ecthnological kmshl
affirmity gets genetically ingrained in
blood and no one would shake off ﬁ’Om}’;
past, in particular, when one is conscious
of the need of preserving its: relevance 10
seek the status of Scheduled Tribe or
Scheduled Caste recognised by the Con
stitution for their uplifiment in the Soci-
ety. . The mgramed Tribal traits peculiar 1



&

Kumari Machuri Patil v. Addl. Commissioner, Tribal Development [K. Ramaswamy, J.] S.C. 497

each Tribe and anthropological features
all the more become relevant when the

social status is in acute controvcrsy and
needs a decision. The correct projectives
furnished in proforma and the material
would lend credence and give an assur-
ance to properly consider the claims of the
social status and the concerned officer or
authority would get an opportunity to test
the claim for social status of particular caste
or tribe or tribal community Or group or
part of such caste, tribe or tribal commu-
nity. /
conclusion on the claimed social status.
The father of the appellant has failed to
satisfy the crucial affinity test which is rel-
evant and germane one. On the other hand
the entries in his school and college regis-
ters as Hindu Koli positively. belies the
claim of his social status as Scheduled

- ~Tnbe,

i1. It is seen that admittedly the appel-
lants reside in Muland area. In the first
instance. Suchita rightly approached the
Tahsildar having jurisdiction over the con-
-cerned area who refused to give her social

status certificate as Mahadeo Koli, she filed -

an appeal ‘and ‘the High Court™ directed

the Deputy Commlssxoner to dispose of

‘the appeal who in turn without deciding
‘the f““ts directed the Tahsildar to issue

the cerfificate. In the meanwhile she had;

by orders of the Court, got admission into
the collegc and pursued her study. Thc
Caste Certificate Scrutmy Commiittee, con-
sist of the Secretary as Chairman and two.
members, and a rcscarch officer-cum-Di-.

rector who have intimate know]cdgc in the

1dcnt1ﬁcatxor} of the specified Tribes, con-
sidered the entire matériaﬁThc Commit-
tee has stated and as
appellant’s father clearly accepted that his

caste is recorded in the college as well as -

It or he would reach a satisfactory

_shows his caste as Kol

‘manipulated and fabricated with to knock

out _]UI‘]SdlCthI‘l Its rexteration in service

_scrutiny, they cannot be held to be conclu-
is seen that the

secondary school and cdllege records as
Hindu Koli only. This fact is strengthened
by the candidate’s father’s =chool record .
(Document at St.No.1). In tie new En-
glish School locality at Thane, the name
of the candidate’s father appeared in the
Admission register at Sr. No.3733, and the -
caste clearly shown there was as H.Koli.
This school record, comparatively, is not
only oldest but it being the record pertain-
ing to candidate’s father’s admission to
school prior to independence, it carries
greatest probative evidentiary value. The
caste of the person, as stated earlier, is
determined on the basis of the caste of
their parents, basically for the reasons that -
the caste is acquired by birth. When the
School record of the candidate’s father .
the documents
which the candidates have produced (docu- - -. .
ments quoted at Sr.Nos.3,5t0 8, 11, 13to" -
16) showing their caste as Mahadeo Koli
cannot be relied upon. All these documents
furnished by the candidates are those

of the seats in educational institutions de-
frauding the true Scheduled Tribes to their ;
detriment and deprivation. As the school
record of the candidate’s ‘father shows his
baste as “Koli’; the caste certificates which'’

‘havé been ‘issuedgto the appellants and their © -

relatives by the Executive Magistrate; ™
Greater Bombay (Documents at SL.Nos.9,
10, 12, 17 to 19)'are "without proper en- |
quiry ‘and mvestlgatxon besu:!es being with- | '
{
record would not carry any CI‘Cdlblllty ora
ground to_ acccpt the caste as: Scheduled
Tribe. The castg ccmf'cate 1ssued by
Samaj being self-servmg and subject to

sive proof to determine’ the caste cmm "
The finding recorded by the Committee is
based on consideration of the entire mate-
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rial together with sociological, anthropo-
logical and ethnological perspectives which
‘Mahadeo Kolis' enjoy. and of the OBC
castes and sub-caste of the Kolis. The Addl
" Commissioner as well, has minutely gonc
‘into all the material details and found that
. when a section of the society have started
- asserting themselves as Tribes and try-to

_carn the concession and facilities reserved

for the Scheduled Tribes, the tricks- are

judgcd on legal and ethnological basis.
| Spurious tribes have become a threat to

3 ; t?xc genuine tribals and the prcscnt case 1§
{ a'typlcal example of reservation of ben-

ef'ts given to the genuine claimants have

+ been snatched away by spurious tribes. On

- Commissioner to be “‘(funny)

1
i
|
1

i’considcration of the evidence, as stated ear-

- lier, both the Committee and the appellate
. authority found as a-fact that the appel-
' lants are not tribe, ‘Mahadeo Koli’ entitled
| to the Constitutional benefits. In Subhash
' Ganpatrao Kabade’s case, the approach of

: the Division Bench of the High Court ap-
' pears to be legalistic in the-traditional

t mould totally oblivion of the anthropo-
' logical and ethnological perspectives and
§>rccorded their findings with unwarranted
- strictures on the approach rightly adopted
- by the Scrutiny Committee and'the Addl.
> ““obviously

incorrect’” and ‘“‘queer reasoning’

in the service book as well as school leav-
ing certificate as a Hindu Koli. The High
Court also found that they were backward
class but proceeded on the erroneous foot-
ing that Mahadeo Koli was introduced for
the first time through 1976 Amendment
Act and that, therefore, they were the genu\-_
ine Scheduled Tribes entitled to the ben-
efits. In view of the above, we cannot help
holding that the rcasoning of the Idigh

JUDGEMENTS

'Junc 26, 1992 “We do not have record t
‘scan the reasons for the delay
"appear that the constxtutlon of a Commit
“tee with large number r of members and Sec
retary as Chairman must have greatly con
Ucomrmon and that, thercfore must be
for the social status. A right of appeal pro

" peal very expeditiously. Howevazzelt o

‘'stitution of the benefits conferred onlth’cv

. Admit-
- tedly the petitioner therein, in days pre-
- ceding the Constitution, described himself

U

TODAY 4F 1994 (5)

Court i is wholi - perverse and untenable.

12. Wc have seen that Scmtiny- Com
mittee proccedmgs althougn started on De
cember 8,-1989 and were prolonged til

It woul

tributed for the delay in deciding the claim

vided thereafter compounded further, de
lay though the Addl. Cornmlssmner on th
facts of this case has disposed of the ap

them are the contnbutory factors for the
delay. -

13.  The admission wrongly gained
appointment wrongly obtained on the ba
sis of false social status certificate nec
sarily have the effect of depriving the genu
ine Scheduled Castes or Scheduled Tribe
or OBC candidates as enjoined in the C

by the constitution. The genuine can
dates are also denied admission to educ:
tional institutions or appointments to
fice or - posts. under a State for want
social status- certificate. The ineligible:
spurious persons who falsely gained en
resort to dilatory tactics and create hurdle
in completion of the inquiries by the Sc.
tiny Committee. It is true that the appll
tions for admission to educational mstltu
tions are generally made by a parent, Si
on that date many a txmc the student ma
be a minor. It is the parent or the guardl 4
who may play fraud claiming false statd
certificate. It is, therefore, necessary that,
the certificates issued are scrutinised at ih?'
earliest and with utmost expedition and
promptitude. For that purpose, it is neces”
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sary to streamline the procedure for the
- issuance of a social status certificates, their
© gcrutiny and their approval, which may. bc
-+ +he following:

1. The application for grant of sOciél

enue-Sub- Divisional Oﬁicer and Deputy

2, The parent, guardian or the candi-
date, as the case may be, shall file an affi-
davit duly sworn and attested by a compe-
tent gazetted officer or non-gazetted offi-
cer with particulars of castes and sub-
castes, tribe, tribal community, parts or
groups of tribes or tribal communities, the
place from which he originally hails from

by the concerned Dircctorate.

~ Application for verification of the

advance bsforc seeking admission into edu-
catlonal mst1tut10n or an appointment to a

constitute a Committee of three officers,
namely, (I) an Additional or Joint Secre-

Director of the concerned department, (II)

may, and (III) in the case of Scheduled

“.who Has mtxmﬁtc knowlcdoe in’ identify-

status certificate shall be made to the Rev-

and other particulars as may be prescribed -

"y
Caste certificate by the Scrutiny Commit-
ee shall, be filed at least six months in

4 All the State Governments shall_i:

tary or any officer hlghcr in rank-of the.

+. Castes "another officer who has intimate
~ knowledge:i in the verification and i lssuancc
of the social status certificates. In the case
the Scheduled Tribes, the Research of’ﬁccr___

,"""‘1

. s - N ra
sicner, Tribal Development [K. Ramaswarny, J.] >.C. 457

ing the tribes, tribal communities, paris of
or groups of tribes or tribal communities. .

S. Each Directorate should constitute
a vigilance cell consisting of Senior Deputy
Superintendent of Police in over all charge
and such number of Police Inspectors to
investigate into the social status claims. -
The Inspector would go to the local place

of residence and original place from which
the candidate hails and usually resides or
in case of migration to the town or city,
the place from which he originally hailed
from. The vigilance officer-should per-
sonally verify and collect all the facts of
the social status claimed by the candidate
or the parent or guardian, as the case may

be. He also should examine the school

records, birth registration, if any. He
should also examine the parent, guardian
or the candidate in relation to their caste

“etc. of such other persons who have knowl-

edge of the social status of the candidate
and then submit a report to the Directorate
together with all particulars as envisaged

in the proforma, in particular, of the Sched-
uled Tribes relating. to their peculxar;‘\; ik
anthropologxcal and ethnological traits,

daiety, rituals, customs, ‘mode of marriage, '

. death cerémonies, ‘method of burial of dead -
“bodies. etc. by the concerned
.trxbes or tnbal commun‘nes ete,

castes or ‘

“8, The Director concemed, on receipt” <
of the report from the ~vigilance officer if |
“‘he-found the clalm for social status to be
the Director, Social Welfare/Tribal Wel- ¢
fare/Backward Class Welfare, as the case’”

‘not genuine’’ or ““doubtful’’ or spunous
or falsely or wrongly claxmed the Director
conccmed should issue show cause notxcc‘
supplying a copy of the report of the vigi-
lance officer to the candidate by a regis-.
tered post with acknowlcdgmcnt due or

through the head of the, concerned educa-

txonal mstztutlon m whlch thc cand;datc ?s'
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studying or employed. The notice should
indicate that the representation or reply, if
any, would be made within two weeks from
the date of the recexpt ‘of the notice and n
no case on request not more than 30 days
from the date of the receipt of the notice.
In case, the candidate seeks for an oppor-
tupity of hearing and claims an inquiry to
be made in that behalf, the Director on
receipt of such representation/reply shall

convene the committee and the Joint/Addl.

Secretary as Chair-person who shall give -
reasonable opportunity’ to the;candldate/

: ;iarent/ouardlan to_adduce all evidence in

support of their claim. A public notice by
beat of drum or any other convenient mode
may be published in the village or locality

and if any person or asscciation Opposes.
such a claim, an opportunity to adduce

evidence may be given to him/it. After giv-
ing such opportunity either in person or
through counsel, the Committee may make

'~ such inquiry as it deems expedient and

consider the claims vis-a-vis the objections
raised by the candidate or opponent and
pass an appropriate order with brief rea-
sons in support thereof. -

e In case the report is in favour of
the candidate and - found to be genuine
and true, no further action need be taken
except where the report or the particulars
given are procured or found to be false or
fraudulently obtained and in the latter event
the same procedure as is envisaged in para

6 be followed.

8.  Notice contemplated in para 6
should be issued to the parents/guardian
also in case candidate is minor to appear
before the Committee with all evidence in

his or their support of the claim for the.

social status certificates.

9. The inquiry should be completed

JUDGEMENTS

"-.,:lO In case of any delay in ﬁnahsmg

" admitted by the Principal or such oth

“to the result of the inquiry by the Scruti

2 ¥y
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as expedttxously as possible preterably by
day-to- -day proceedmgs ‘within such period
not exceeding two months. If after in-
quiry, the caste Scrutiny Committee finds
the claxm to be false or spurious, they .
should pass an order canceling the certifi-i
cate issued and confiscate the same. It -
should communicate within one month
from the date of the: COnclusmn of the pr
ceedings the result of enquiry to the par
ent/guardxan and the apphca.nt

the proceedmgs and in the meanwhile the
last date for adm1531on into an educational:
institution or appointment to an .offic
post, is getting expired, the candidate: be

authority competent in that behalf or a
peinted on the basis of the somal status
certificate already issued or an affida v1t
duly sworn by the parent/guc.rdlan/cand :
date before the competent officer or no -
official and such admission or appoint:
ment should be only provisional, subject

Committee.

11.  The order passed by the Commu'
tee shall be final and conclusive only sub
ject to the proceedings under Ariicle 226
of the constitution.

12, No suit or other proceedings b
fore any other authonty should lie..

13." The ngh Court would dispose 0!
these cases as expeditiously as possxbl
within a period of thrée months. In case
as per its procedure, the writ petltlo“t/Mls‘.
cellaneous’ pet.tnon/matter is disposed of
by a Single Judge, then no further ?q')Df’S?-1
would lie against that order to the Divi-
sion Bench but subject to special leave
under Article 136




14. In case, the certificate obtained or
social status claimed is found to be false,
the parent/guardian/ the candidate should
be prosecuted for making false claim. If
the prosecution ends in a conviction and
sentence of the accused, it could be re-

‘nnrr“PF’ agc on r\\q\p Ao 1rmual
aiudva

LS S—

pitude, disqualification for elective posts
or offices under the State or the Union or
elections to any local body, legislature or
the Parliament. ‘

15.  As soon as the finding is recorded
by the Scrutiny Committee holding that
thc certificate obtained was false, on its

cancellation and confiscation simulta-
neously, it should be communicated to the
concerned educational institution or the
appointing authority by registered post with
acknowledgment due with a request to can-
- cel'the admission or the appointment. The
principal etc. of the educational institution
- responsible for making the admission or

admission/appointment without any further
notice to the candidate and debar the can-

and just and shorten the unduc delay and
~also prevent avoidable expenditure for the
State on the education of the candidate
~ admitted/appointed on _false social status
‘orfurther continuarice therein, every State
concerned should endeavour to give effect
to it and see that the constitutional objec-
% tives intended for the benefit and advance-
© ment of the genuine Scheduled Castés/
Scheduled Tribes. or backward classes, as
the case may be are not defeated by un-
Scrupulous persons

15. The question then is whether the

1
as all OiICnce zxxvuzvleé uLUlcu LLU.' .

the appointing authority, should cancel the

fore it when records a finding of fact, it

‘ recoomsed and dec arc:d by thc PrCSJden- ,’
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approach adopted by the High Court in
not elaborately considering the case is vi-

tiated by an error of law. High Court is -

not a court of appeal to appreciate the evi-

dence. The Committee which is empow-
ered to evaluate the evidence ‘placed be-

ought to prevail unless found vitiated by
judicial review of any High Court subject

to limitations of interference with findings’

of fact. The Committee when considers all
the material facts and record a finding,
though another view, as a court of appeal
may be possible, it is not a ground to
reverse the findings. (The Court has to see
whether the Commifiee considered all the
relevant material placed before it or has
not applied its mind to relevant facts which
have led the committee ultimately recorded
the finding. Each case must be considered
in the backdrop of its own facts.y
. . T /
16.  Whether appellants are entitled to
their further continuance in the studies is
the further question.

put-forth for continuance ‘and completion
of further course of studies and usually
would -be found favour with the' courts.
The courts have, constitutional duty and

~rCSponsxb111‘y in cxercxss of the power of

its judicial rev1ew to see that constitutional
goals set down in the Preamble, the fun-

damental nghts and the, Dlrcctlve Prin- -
ciples of the Constltutlon are achlcved A

party that'seeks equity, must come with
clean hands.

no estoppel as no promise of the social

Often the plea of |
equities or-promissory estoppel would: be ”

He who comes to the Court
with false claim, cannot‘plead equity nor :|
the court would bc Justlﬁcd to excrmsc‘f'
equity _]Ul’lSdlCthl‘l in his favour There is

status is made by tne State When a false .| ¢
plea was put- forth for the socxal status

~
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tial Order under the Constitution #s

» amended by the SC & ST. " Amendment
- Act, 1976, which is later found to be false:
Therefore, the plea of promissory estoppel

or qunf}r kqxrp no Qphhcat1gr} \'Xf}wvn lt 1c

found to be a case of fraud played by the
concerned, no sympathy and equitable con-

~ siderations‘can come: to his rescue. Nor

the plea- of estoppel is germane to the

beneficial constitutional concessions and
“opportunities given to the genuine tribes
. Or castes.

Courts would be circumspect
and vary in considering such cases.

17.  We have seen that Miss Suchita
rightly made an application before the com-
petent officer within whose jurisdiction her
father lives in Muland and when he re-
fused to give the certificate, she filed an
appeal; approached the High Court and ob-

tained direction and gained admission. It

is not in dispute that the Addl. CommisZ
sioner was delaying it; he did not decide
as directed by the High Court, instead di-
rected the Tahsildar to issue the certifi-
cate. Thus she secured a false social sta-
tus certificate and orders of the court are

‘used to gain admission. The judicial pro-

cess is made use of secure admission. She
continued her studies thereafter pending
scrutiny of her status certificate. No-doubt
there was a delay on the part of the Scru-
tiny Committee in the disposal of-the
claims and we do not find any record to
scan the reasons for the delay. _ Suffice to
state that her parents have put her under a
cloud as to her social status. But as seen

from the facts a course ‘of conduct was
~adopted by her parents to gain admission
on the claim which is now found to be
- false. Parents misconduct visits the chil-

dren also many a times. However, she has
now completed the course of study except
to appear for the final year as contended

JUDGEMENTS TODAY

social status as a Scheduled Tribe wh
~was claimed fraudilently and made her

\’dcfcats constitutio'nal ooals.

‘Patil, she did not approach the COmPC‘cntf;
‘ ‘ofﬁccr She appears to have wrongly gone

——

o

1994 ()

for her and nothing more is to be done in
the situation for her to complete her ¢ Curse
of study. We direct the Principal to ; per-
mit her to sit for the final year examma.

if she has completed the cours

tion,

study as represented to us but not with'thy

mission with the aid of the court’s o
and continue her studies. The dclay in d
posal facilitated her continuance in s’ di |
ofM B.B.S. Course. '

18.: Thc _dclay in the process is in
table but that factor should neither be
sidered to be relevant nor be an aid’to
complete the course of study. But for the
fact that she has completed the cntlrcv
course except to appear for the final examis
nation, we would hdve directed to dcb
her from prosecuting the studies an
pearing in the examination. In this fag
situation no useful purpose would

year examination of M.B.B.S. course.
will not, however be entitled in - |
for any benefits on the basis of the fr:
lent social status as Mahadeo Koli. ']
ever, this direction should not be tr

give any similar directions since the sz
19. In the case of Madhun Laxm

to an officer who had no jurisdiction, 0b°
viously she has shown the order issued by

the High Court in favour of her sisief
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Suchita and secured the certificate and got
the admission. Though she is in midway
of her study in B.D.S. in the end of sec-
ond vyear, she cannot continue her studies
with her social status as Mahadeo Koli, a
Scheduled Tribe and the concessions which

T€che

J.L Siiv
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she might have got on that account.
was eligible for obtaining admission as a
general candidate she may continue her
studies. Therefore, we uphold the cancel-
jation and confiscation of her and of
.Suchita of social status as Mahadeo Koli
ordered by Scrutiny Committee and af-
firmed by the order of Appellate Authority
and that of the High Court in that behalf.
Subject to the above modifications, the
appeal is dismissed but without costs.

‘*;*********
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Lubri-Chem Industries L'td.'

Dt. 02-09-1994.

CENTRAL EXCISE LAW . .

/‘

o

Classzfcatxon oflzquzdparaffn TI 8

1) Scctxon 11A - Ccntral Excxse and Salt

Act - Demand for short rccovcncs of ex-.

cise duty within five ycars - Held that Rev-
enue did not contend that: appcﬂants haa
been guilty of any fraud or coilusxon or
wilful misstatement or SLppresszon of fﬁcfs

fazlure on fheparr ofthe asses eor consctoz's or

. 503

with interest to evade the payment of ex-
cise duty - Held demand ‘must fall -
Whether liquid parafﬁn ckass:ﬁed as drug -
intermediate is to be classified under T.I.
68 and exempted or classified under T.I.8
as hald by Assistant Collect - and.upheld
by Tribunal? - . Held that the said liquid
paraffin i§ not numr:catmg oil and is also
not a mineral oil - Held further that no
evidence was produced to show that liquid
paraffin has a chemical composition of deri-
vation other than mentioned in Explana-
tion I of T.L 8. ‘

HELD

The use of a name on the drums so that
the drums and their contents could be connected
to a pariicular person as the proprietor who .
manufactured or marketed the medicine was
sufficient to class the goods as patent and propri- .
etary medicine. As regards’the time bar, the
appellants had made no declaration that the said
liquid paraffin was soldin labelled druims. They
had claimed that the said liquid parafjin was a .
drug intermediate, which was assessable free of
duty under TI 68.--The appellants had not re-
ported that a TI 8 proddcr was obtained. The !
appellants had, 4/¢erbjol e, fatled to make a com- .

Lisis

" plete and true declaration and the longer time of !

5 years was, therefore, correctly applzea’ |
[Para 5]

Let us clear f/ze ground. In Coliector of
Cenfral Excise . C/zemp:zar Drugs and Lini-
ments, 1989 (40) E.L.T. 276 (S.C.), this Couri
has held that in order to make a demand jfor
excise duty suvtavnablo beyond a Denod of six
months and upto a period of five years, under
Section 114 of the Central Excises & Salt Act |
(earlier, Rule 100ft] the Rules niade ura’er the said |
Act), zthad to be establzshed dz/ty had |

not been shorf levied.or pazd by‘reasonlof “fraud 'z :

or collusion o willfil niissi suppres- |

“sionof, facts or contravenrz'on ofa any provision of |

payment
‘mdctzon or

‘the Act orthe Rules with mte
Someﬂvmg more posm ve xha
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